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ET4B update: HM Revenue & Customs (HMRC) consultation on Offshore
Employment Businesses

In October 2013 HMRC updated its proposals to strengthen obligations in relation to offshore
employment businesses and their 'intermediaries', following consultation undertaken earlier in the
year.

The problem
It has always been HMRC’s, and ultimately the Government’s, intention that UK PAYE and NIC
obligations apply to workers who perform their services within the UK, however certain
organisations have avoided accounting for some or all of these duties by paying the worker via an
offshore business. In the more extreme cases these structures are little more than blatant tax/NIC
evasion. However subtler versions of the planning (e.g. where the offshore paying business remits
PAYE and employee’s NIC but fails to account for employer’s NIC, thus still gaining a significant
commercial advantage over their competitors) are argued to have greater legitimacy under the
current rules.

HMRC acknowledged that “Often the workers and the ultimate end users of the workers’ labour
are unaware that these arrangements are in place". For instance the worker will often see normal
PAYE and employee NIC deductions on their payslip – ostensibly accounted for on a 'voluntary'
basis by the overseas business - and will not perceive anything untoward.

The initial proposal
HMRC noted that the contractual 'engagement chain' of many such arrangements contain one or
more intermediary businesses i.e. placed somewhere between the hirer, the paying business, and
the worker. If the overseas paying business defaults on their tax/NIC obligations, initially HMRC
had proposed that these debts would be transferred to the first employment business (i.e. closest
to the end-user) or intermediary in that chain. Even more controversially, if the first intermediary in
the engagement chain also defaulted on these debts (e.g. goes into liquidation) it was intended
that the debts may be transferred to the hirer i.e. the end-user of the service.

HMRC had also proposed to introduce significant record keeping requirements, i.e. for the first
intermediary business to obtain and retain records showing how the worker is ultimately to be paid
(e.g. whether they will be paid via their own company, through an umbrella payroll company, as
self-employed, or ultimately via an offshore employer), and to submit details to HMRC on a
quarterly basis. If there was no relevant intermediary, this responsibility would have fallen to the
end-user of the labour.

The revised proposal (from April 2014)
Having listened to consultation responses, the plans have now been revised. The Government
retains the view that it remains appropriate for the first intermediary business to be held
responsible for ensuring that PAYE/NIC is accounted for, in cases where the worker is ultimately
paid via an offshore business. To this end it will clarify that PAYE/NIC must be accounted for by
that first intermediary, or that entity must supply a quarterly return of all such payments where it
has not applied PAYE/NIC (i.e. presumably in cases where the first intermediary is satisfied that,
although the individual is paid via an offshore entity, the offshore organisation paying the worker is
fully meeting its PAYE/NIC obligations). The end-user of the service will not however be
responsible for unpaid debts as was proposed originally.

In recognition of the particular issues associated with onshore and offshore Oil and Gas platforms
(including Joint Ventures and Joint Operating Agreements), the Government accepts that a
modified version of the rules can operate in that industry. If the offshore entity also has a UK
'presence', then any NIC obligation will now be transferred to that UK entity. In other cases, a new
'certification' process is proposed i.e. where the offshore payer can demonstrate to HMRC that
they have fully accounted for PAYE/NIC, thereby avoiding the potential transfer of debt to others
in the engagement chain.
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The Government has yet to decide precisely what will happen if the worker supplies their services
through a 'Personal Service Company' (PSC) which is based offshore, i.e. will the new rules or the
PSC's own potential IR35 obligations take precedence?

What happens next?
Assuming the legislation is enacted on the revised basis as proposed, intermediaries (e.g.
employment agencies) will in effect be obliged to undertake a review of their existing worker
contracts. The main cases to identify would be where the worker is not already subjected to
PAYE/NIC in full or where the agency has not engaged directly with that worker's own (UK based)
PSC. Whilst we await full instructions (which will presumably be issued shortly by HMRC), in
those cases it may be necessary to seek and retain details of the rest of the contractual chain,
and in particular to focus on whether any organisation within that chain is based offshore.

The new legislation is intended to apply from 6 April 2014, hence any intermediary bodies will
have only a very short time to adopt the new rules.

If you require ET4B's assistance in understanding and meeting these potentially onerous
obligations, please contact us.

Brian Ackerley: 07712 527355 Dave Cooper: 07833 218569
Email: brianackerley@et4b.co.uk davecooper@et4b.co.uk Website: www.et4b.co.uk

Disclaimer
Whilst every effort has been made to ensure this document is correct, due to the various sources from which the
information may be obtained, we cannot offer absolute guarantee of its accuracy and completeness. Although this
information is freely provided in good faith, no specific action should be taken until you have sought advice and obtained
full guidance, either from our own highly experienced specialists or your existing advisers.


